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HistoryHistoryHistoryHistory

Northern Ireland (Emergency Provisions) ActNorthern Ireland (Emergency Provisions) ActNorthern Ireland (Emergency Provisions) Act Northern Ireland (Emergency Provisions) Act 
19731973--19981998
Prevention of Terrorism Act (TemporaryPrevention of Terrorism Act (TemporaryPrevention of Terrorism Act (Temporary Prevention of Terrorism Act (Temporary 
Provisions) Act 1974Provisions) Act 1974
Prevention of Terrorism Act (Temporary Prevention of Terrorism Act (Temporary e e t o o e o s ct ( e po a ye e t o o e o s ct ( e po a y
Provisions) Act 1984 Provisions) Act 1984 
Terrorism Act 2000Terrorism Act 2000
AntiAnti--terrorism, Crime and Public Security Act 2001terrorism, Crime and Public Security Act 2001
Prevention of Terrorism Act 2005Prevention of Terrorism Act 2005Prevention of Terrorism Act 2005Prevention of Terrorism Act 2005
Terrorism Act 2006Terrorism Act 2006
Counter Terrorism Act 2008Counter Terrorism Act 2008Counter Terrorism Act 2008Counter Terrorism Act 2008



Lord Rooker for the UK Government said (in the Lord Rooker for the UK Government said (in the ((
context of detention without trial under the 2001 context of detention without trial under the 2001 
Act) ‘our first priority is to prosecute alleged Act) ‘our first priority is to prosecute alleged 
t i t dl if t t tht i t dl if t t thterrorists; secondly, if we cannot prosecute them, terrorists; secondly, if we cannot prosecute them, 
to remove them; and thirdly, failing the opportunity to remove them; and thirdly, failing the opportunity 
and appropriate circumstances to remove suchand appropriate circumstances to remove suchand appropriate circumstances to remove such and appropriate circumstances to remove such 
people, to detain them’ people, to detain them’ 

prosecution argument for lack of prosecutions prosecution argument for lack of prosecutions 
relates to the lack of insufficient admissiblerelates to the lack of insufficient admissiblerelates to the lack of insufficient admissible relates to the lack of insufficient admissible 
evidence (intercept evidence is not admissible at evidence (intercept evidence is not admissible at 
trial)trial)trial)trial)



recent law and practicerecent law and practicerecent law and practicerecent law and practice

introduced a very wide definition of terrorismintroduced a very wide definition of terrorism
introduced detention without trialintroduced detention without trial
introduced use of special advocates introduced use of special advocates 
introduced control ordersintroduced control orders
increased investigatory powers of police and increased investigatory powers of police and 
intelligence servicesintelligence services
increased custody time limitsincreased custody time limitsincreased custody time limits  increased custody time limits  
increased range of criminal offencesincreased range of criminal offences
increased use of expulsion and deportationincreased use of expulsion and deportation use ofuse ofincreased use of expulsion and deportationincreased use of expulsion and deportation--use of use of 
diplomatic assurancesdiplomatic assurances



Definition introduced by Terrorism Act 2000 and amended Definition introduced by Terrorism Act 2000 and amended 
by 2006 Act covers use or threat of action that meets 3 by 2006 Act covers use or threat of action that meets 3 
elementselements

1st element: action must involve serious violence against a1st element: action must involve serious violence against a1st element: action must involve serious violence against a 1st element: action must involve serious violence against a 
personperson or serious damage to property; or endanger life; or or serious damage to property; or endanger life; or 
create a serious risk to the health or safety of public or a create a serious risk to the health or safety of public or a 
section of the public; or is designed to interfere with orsection of the public; or is designed to interfere with orsection of the public; or is designed to interfere with or section of the public; or is designed to interfere with or 
seriously disrupt an electronic systemseriously disrupt an electronic system

22ndnd element: use or threat is designed to influence the element: use or threat is designed to influence the 
Government, an international governmental organisation or Government, an international governmental organisation or 
to intimidate the public or a section of the public ( no needto intimidate the public or a section of the public ( no needto intimidate the public or a section of the public ( no need to intimidate the public or a section of the public ( no need 
to satisfy this element if  firearm or explosives are used) to satisfy this element if  firearm or explosives are used) 

33rdrd l t th t t b d f f d il t th t t b d f f d i33rdrd element: threat must be made for purpose of advancing element: threat must be made for purpose of advancing 
a political, religious or ideological causea political, religious or ideological cause

breadth of this definition has been challengedbreadth of this definition has been challenged



AntiAnti--Terrorism, Crime and Security Act 2001Terrorism, Crime and Security Act 2001, y, y
introducedintroduced detentiondetention provisionsprovisions forfor foreignforeign nationalsnationals
suspectedsuspected ofof involvementinvolvement inin terrorismterrorism--amountedamounted totosuspectedsuspected ofof involvementinvolvement inin terrorismterrorism--amountedamounted toto
indefiniteindefinite detentiondetention withoutwithout trialtrial
extendedextended useuse ofof specialspecial advocateadvocate procedureprocedure whichwhich hadhad
beenbeen sedsed inin nationalnational sec ritsec rit deportationdeportation appealsappeals ChahalChahalbeenbeen usedused inin nationalnational securitysecurity deportationdeportation appealsappeals--ChahalChahal
vv UKUK
InIn AA vv SSHDSSHD HouseHouse ofof LordsLords consideredconsidered thatthat thethe detentiondetention
provisionsprovisions inin thethe 20012001 ActAct werewere disproportionatedisproportionate andand
discriminatorydiscriminatory andand inin breachbreach ofof thethe EuropeanEuropean ConventionConvention
onon HumanHuman RightsRights –– provisionsprovisions repealedrepealed byby PreventionPrevention ofofgg pp pp yy
TerrorismTerrorism ActAct 20052005
InIn AA vv UKUK thethe ECtHRECtHR diddid notnot considerconsider thatthat thethe UnitedUnited
KingdomKingdom Government’sGovernment’s policypolicy ofof keepingkeeping thethe possibilitypossibility ofofKingdomKingdom Government sGovernment s policypolicy ofof keepingkeeping thethe possibilitypossibility ofof
deportingdeporting thethe applicantsapplicants “under“under activeactive review”review” hadhad beenbeen
sufficientlysufficiently certaincertain oror determinativedeterminative toto amountamount toto “action“action ......
beingbeing takentaken withwith aa viewview toto deportation”deportation”beingbeing takentaken withwith aa viewview toto deportationdeportation ..



Prevention of Terrorism Act 2005Prevention of Terrorism Act 2005
‘to provide for the making against individuals involved in terrorism‘to provide for the making against individuals involved in terrorism--related related 
activity of orders imposing obligations on them for purposes connected with activity of orders imposing obligations on them for purposes connected with 
preventing or restricting their further involvement in such activity’ preventing or restricting their further involvement in such activity’ –– known as known as 
‘ t l d ’‘ t l d ’‘control order’‘control order’

civil order which can last for 12 mthscivil order which can last for 12 mths-- can be renewed indefinitelycan be renewed indefinitely-- alternative alternative 
to a criminal prosecutionto a criminal prosecution--appeals require lower standard of proofappeals require lower standard of proofto a criminal prosecutionto a criminal prosecution--appeals require lower standard of proof appeals require lower standard of proof 

Home Secretary applies to the court for a ‘nonHome Secretary applies to the court for a ‘non--derogating control order’ if derogating control order’ if 
reasonable grounds for suspecting person is involved in terrorismreasonable grounds for suspecting person is involved in terrorism--related related g p g pg p g p
activity based on an assessment of intelligence informationactivity based on an assessment of intelligence information

Home Secretary may impose a provisional order in emergency; reviewed by ctHome Secretary may impose a provisional order in emergency; reviewed by ct

breach of control order without reasonable excuse is a criminal offence breach of control order without reasonable excuse is a criminal offence 
punishable with a prison sentence of up to five yearspunishable with a prison sentence of up to five years

reliance on closed material and use of special advocate procedure essential to reliance on closed material and use of special advocate procedure essential to 
control order regimecontrol order regime--appeal heard by special division of High Courtappeal heard by special division of High Court

control orders reviewed by H of L in control orders reviewed by H of L in JJ v SSHD JJ v SSHD [2007] UKHL 45 issue for court [2007] UKHL 45 issue for court 
limited to whether restrictions are deprivation of libertylimited to whether restrictions are deprivation of liberty



Terrorism Act 2006Terrorism Act 2006

increases range of offences which implements Art 5 of the Council of increases range of offences which implements Art 5 of the Council of 
Europe Convention on the Prevention of Terrorism which requiresEurope Convention on the Prevention of Terrorism which requiresEurope Convention on the Prevention of Terrorism which requires Europe Convention on the Prevention of Terrorism which requires 
states to have an offence of ‘public provocation to commit a terrorist states to have an offence of ‘public provocation to commit a terrorist 
offence’ offence’ 

new offences include:new offences include:
(1) direct or indirect encouragement of terrorism (includes ‘glorification’)(1) direct or indirect encouragement of terrorism (includes ‘glorification’)
(2) preparation of terrorist acts(2) preparation of terrorist acts
(3) dissemination of terrorist publications(3) dissemination of terrorist publications
(4) terrorist training(4) terrorist training(4) terrorist training (4) terrorist training 
(5) offences relating to radioactive material and nuclear facilities(5) offences relating to radioactive material and nuclear facilities

d f S f S l i b i fd f S f S l i b i fextends powers of Secretary of State relating to banning of groups extends powers of Secretary of State relating to banning of groups 
which glorify terrorismwhich glorify terrorism

extends detention periods for terrorist suspects with judicial approval extends detention periods for terrorist suspects with judicial approval 
for up to 28 days for up to 28 days 



Counter Terrorism Act 2008Counter Terrorism Act 2008Counter Terrorism Act 2008Counter Terrorism Act 2008

Provides new powers relating to the removal of documents forProvides new powers relating to the removal of documents forProvides new powers relating to the removal of documents for Provides new powers relating to the removal of documents for 
examination in the context of a search under existing terrorism examination in the context of a search under existing terrorism 
legislation. legislation. 
Terrorist suspects may be questioned after they have been charged. Terrorist suspects may be questioned after they have been charged. p y q y gp y q y g
Terrorism offences committed anywhere in the UK can now be tried in Terrorism offences committed anywhere in the UK can now be tried in 
any part of the UK. any part of the UK. 
Makes provision for notification of information to the police by certain Makes provision for notification of information to the police by certain p p yp p y
individuals convicted of terrorism or terrorismindividuals convicted of terrorism or terrorism--related offences. When in related offences. When in 
the community, such individuals must provide the police with certain the community, such individuals must provide the police with certain 
personal information, must notify any subsequent changes to this personal information, must notify any subsequent changes to this 
information and confirm its accuracy annuallyinformation and confirm its accuracy annuallyinformation and confirm its accuracy annually. information and confirm its accuracy annually. 
Imposes a foreign travel restriction order on an individual subject to the Imposes a foreign travel restriction order on an individual subject to the 
notification requirements, restricting that person’s overseas travel.notification requirements, restricting that person’s overseas travel.
Confers powers on the Treasury to direct persons operating in theConfers powers on the Treasury to direct persons operating in theConfers powers on the Treasury to direct persons operating in the Confers powers on the Treasury to direct persons operating in the 
financial sector to take certain actions in respect of transactions or financial sector to take certain actions in respect of transactions or 
business with persons in a country of money laundering, terrorist business with persons in a country of money laundering, terrorist 
financing or proliferation concern.financing or proliferation concern.g pg p



Control ordersControl ordersControl ordersControl orders

restricting place of residencerestricting place of residencerestricting place of residence restricting place of residence 
requiring the person to be at specified places or in a requiring the person to be at specified places or in a 
particular area at certain times or daysparticular area at certain times or days

t i ti k b it i ti k b irestricting work or business restricting work or business 
restricting association or communication with individualsrestricting association or communication with individuals
restricting movements within the UK or international travelrestricting movements within the UK or international travelrestricting movements within the UK or international travelrestricting movements within the UK or international travel
2424--hour ban on movements hour ban on movements 
surrender of a passport surrender of a passport 
allowing officials search and remove items for testsallowing officials search and remove items for tests
monitoring by electronic tagging or other means monitoring by electronic tagging or other means 

idi i f ti t ffi i l d didi i f ti t ffi i l d dproviding information to an official on demand providing information to an official on demand 
banning possession of specified articles or substances banning possession of specified articles or substances 
prohibiting use of services such as internet or phonesprohibiting use of services such as internet or phonesprohibiting use of services, such as internet or phones prohibiting use of services, such as internet or phones 



Special AdvocatesSpecial Advocates
securitysecurity vettedvetted lawyerslawyers appointedappointed byby AA--GG toto representrepresent interestsinterests ofof
defendantdefendant inin casescases involvinginvolving sensitivesensitive materialmaterial
givengiven accessaccess toto sensitivesensitive materialmaterial notnot seenseen byby defendantdefendant oror legallegalgivengiven accessaccess toto sensitivesensitive materialmaterial notnot seenseen byby defendantdefendant oror legallegal
representativerepresentative
crosscross--examinesexamines witnesswitness onon behalfbehalf ofof defencedefence inin closedclosed hearingshearings andand
providesprovides adviceadvice toto thethe courtcourt inin closedclosed hearingshearings onon thethe relevancerelevance ofofpp gg
thisthis materialmaterial toto thethe casecase againstagainst thethe defencedefence
unableunable toto taketake fullfull instructionsinstructions fromfrom defencedefence becausebecause specialspecial
advocatesadvocates cannotcannot normallynormally discussdiscuss closedclosed materialmaterial withwith defendantdefendant oror
l ll l t tit tilegallegal representativerepresentative
abilityability ofof specialspecial advocatesadvocates toto challengechallenge materialmaterial withoutwithout takingtaking
instructionsinstructions describeddescribed byby LordLord BinghamBingham asas ‘taking‘taking blindblind shotsshots atat aa
hiddenhidden target’target’hiddenhidden targettarget
specialspecial advocateadvocate procedureprocedure limitslimits defendants’defendants’ rightright toto knowknow casecase
againstagainst them,them, bebe presentpresent atat adversarialadversarial hearing,hearing, examineexamine witnesses,witnesses,
bebe representedrepresented byby counselcounsel ofof ownown choosingchoosing andand toto equalityequality ofof armsarmsbebe representedrepresented byby counselcounsel ofof ownown choosingchoosing andand toto equalityequality ofof armsarms
InIn MBMB vv SSHDSSHD (control(control orderorder case)case) thethe HouseHouse ofof LordsLords rejectedrejected thethe
GovernmentsGovernments argumentargument thatthat usingusing thethe specialspecial advocateadvocate procedureprocedure
waswas aa sufficientsufficient safeguardsafeguard toto preventprevent unfairnessunfairness-- fairfair trialtrial hashas aa ‘core‘coregg pp
irreducibleirreducible minimum’minimum’



In In A v UKA v UK the ECtHR noted that SIAC, which was a fully the ECtHR noted that SIAC, which was a fully 
independent court and which could examine all theindependent court and which could examine all theindependent court and which could examine all the independent court and which could examine all the 
relevant evidence, both closed and open, was best placed relevant evidence, both closed and open, was best placed 
to ensure that no material was unnecessarily withheld from to ensure that no material was unnecessarily withheld from 
the detainee. The special advocate provided an important,the detainee. The special advocate provided an important,the detainee. The special advocate provided an important, the detainee. The special advocate provided an important, 
additional safeguard through questioning the State’s additional safeguard through questioning the State’s 
witnesses on the need for secrecy and through making witnesses on the need for secrecy and through making 
submissions to the judge regarding the case for additionalsubmissions to the judge regarding the case for additionalsubmissions to the judge regarding the case for additional submissions to the judge regarding the case for additional 
disclosure. disclosure. 

Th EC HR d h h ll i i fTh EC HR d h h ll i i fThe ECtHR noted that the open allegations in respect of The ECtHR noted that the open allegations in respect of 
some applicants had been of a general nature, principally some applicants had been of a general nature, principally 
that they had been members of named extremist Islamist that they had been members of named extremist Islamist yy
groups linked to al’Qaeda. SIAC observed in its judgments groups linked to al’Qaeda. SIAC observed in its judgments 
dismissing each of these applicants’ appeals that the open dismissing each of these applicants’ appeals that the open 
evidence had been insubstantial and that the evidence on evidence had been insubstantial and that the evidence on 
which it relied against them had largely to be found in the which it relied against them had largely to be found in the 
closed material. The Court found therefore that those closed material. The Court found therefore that those 
applicants had not been in a position to effectively applicants had not been in a position to effectively pp p ypp p y
challenge the allegations against them, in violation of challenge the allegations against them, in violation of 
Article 5 Article 5 §§ 4.4.


